Claims on the origin of
food products are under
the microscope, writes
BEN HAMILTON

KING Island — and more
gpecifically its beef — has hit
the pational headlines again.

The Australian Competition
and Consumer Commission
recently started legal proceed-
ings against two Viciorian meat
retailers for using the words
King Island in relation to the
supply of meat and related
advertising.

The ACCC said the use of the
well-known ‘‘King Island”’
geographic indicator constituted
a false and misleading represen-
tation that the meat sold in as-
sociation with this term orig-
inated from there.

There are specific seciions in
the Competition and Consumer
Act 2010 which make it an
offence to falsely represent that
gooads are made in a particular
place.

More broadly, there is a pro-
hibition on conduct likely to be
misteading or deceptive.

While there are specific pro-
visions to assist with interpret-
ing whether representations re-
lating to country-of-origin
claims are misleading, there are
ne such provisions relating to
regions within Australia.

A stroll through the super-
market aisles suggests place-of-
origin claims are increasingly
used to market foods — such as
King Island Dairy and
Gippsland Dairy ranges.

This is understandable as
these claims can add value to
these products -— certain re-
gions have, in the eyes of the
purchasing public, a reputation
for producing quality produce.

Two factors are worth cen-
sidering when choosing to adopt
place-of-origin claims on pack-
aging and marketing material.

Firstly, does the claim have
the potential to mislead
consumers?

Using place-of-origin claims
can carry some risk.

1t is fairly clear that blatantly
false place-of-origin claims to
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sell products that have very little
or tenuous association with the
region wilt be canght under the
Act.

However, where there 1s 2
substantial — but pot necess-
arily complete — conmection, it
is less clear-cut.

The gwiding principle when
making claims or represen-
tations in regard to regions is to
consider what the consumer
may conclude in all situations.

The difficulty with fhis is that
place-of-origin indicators can
mean different things to differ-
ent CONSBINErs.

For instance, if a region is
specified on packaging or mar-
keting material, does this signify
that all steps in the production
cycle — such as growing, pro-
cessing and manufactare of the
itern — took place there?

Or does ii signify that signifi-
cant jngredients or components
are from that region?
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featy issue: The ACCC has started a case against two Victorian retailers using King Island labelling.

The second facter worth con-
sidering is whether trademark
proiection coukd assist with pro-
tecting a brand associated with a
region. While it can be very dif-
ficult to trademark a name as-
sociated with a region, particu-
larly when the region is
associated with the products
will be covered by the trade-
mark registration, it is certainly
possible to trademark distinctive
devices and logos which contain
regional names.

Good examples include the
trademarked logos of Colfin
Bay Oyster Farm and Mount
Zero olive oil.

If trademark protection for
these types of logos is obtained
there is an opporiunity to build
brand awareness and protection
around these distinctive logos.

However, even if trademark
registration for these logos is
obtained, it is stil up to the
wademark user to ensure any

place-of-ortgin ¢laim embedded
in the rademark is not used in a
misleading way.

In other words, while you
may own the trademark, its use
may still be misieading, depend-
ing on the circumstances in
which it is used.

Recently appointed ACCC
chairman Rod Sims has publicly
acknowledged that the commis-
ston’s 100 per cent success rate
in first-instance litigation is too
high.

Mr Sims said the ACCC per-
haps had been too risk-averse
when deciding whether or not to
prosecute.

We therefore can expect more
activity from the compefition
and consumer regulator, even
where there are shades of grey
with respect to the result.
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